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Introduction

Since 1945, Article 2 (4) of the Charter of the United Nations bans the use of
force by one state against another. This rule is also recognised by customary
international law. It is the fundamental principle of modern international law
and one which is widely believed to form part of jus cogens.*

Considering this fact, it would appear that criminalising conduct leading to
flagrant forms of an inter-state use of force is an obvious necessity.
Individuals who are responsible for such conduct threaten international peace
and security most severely.

Yet, throughout the history of international law, individual criminal
responsibility in general and particularly in respect to the crime of aggression has
been highly controversial. This is due to the fact that its rationale and
requirements have been strongly debated ever since. Inter-state aggression used
to be an occurence an individual person could not be held accountable for. It is a
relatively novel idea that states may not interfere with the sovereignity, territorial
integrity and political independence of other states. Traditionally, states used to
have a right to wage war, referred to as jus ad bellum. For centuries, the use of
force was regarded as a legitimate means for a state to enforce its national
interests. It can thus be considered a landmark in the history of international law
that the international community finally decided not only to condemn states who
commit acts of aggression but also to hold the individuals to account.

In abstract terms, individual responsibility for the crime of aggression
arises when a person commits an act which threatens the interests or values
protected under the relevant provisions of international law.? This abstract
observation does not meet the requirements of a criminal law definition, but
it may serve as a starting point for further clarification on how aggression
should be construed for the purpose of criminal prosecution.

! Dinstein, 99; ICJ, Nicaragua v. United States of America, Judgment, para. 188 et
seq. (June 27, 1986).
2 Shukri, in: Bellelli, 519 (521).
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In order to comprehend the rationale and purview of the crime of aggression,
it is essential to examine its conception within the Rome Statute of the
International Criminal Court (ICC) given that modern international criminal
law? is concentrated around the International Criminal Court as its linchpin.

A. Object of Research: The Crime of Aggression and the
Participation Model of the Rome Statute

On 11 June 2010, a historic achievement was accomplished. At the Review
Conference in Uganda’s capital Kampala, the States Parties to the ICC
adopted a set of amendments to the Rome Statute defining the crime of
aggression. As the result of long-term and exhaustive negotiations between
members of various delegations from a plurality of states, a consensus was
reached on an issue that, for a long time, seemed to be far too controversial
to ever become the object of a broad agreement: a legal norm establishing
individual liability for inter-state aggression, applicable not only in a specific
situation after the facts, but in all cases brought before the ICC. At the time
of writing, it is possible that the Court may activate its jurisdiction over the
crime of aggression fairly shortly.

I. The Definition of the Crime of Aggression in Article 8bis (1) ICC Statute

The finally adopted definition of the crime® is set out in Article 8bis para-
graph 1 ICC Statute. It reads:

‘1. For the purpose of this Statute, ‘crime of aggression’ means the plan-
ning, preparation, initiation or execution, by a person in a position effectively
to exercise control over or to direct the political or military action of a State,

3 The term is used in a narrow sense encompassing only International Criminal Law
stricto sensu which means individual criminally responsibility directly under interna-
tional law, ‘directly’ meaning not depending on a act of transformation into domestic
criminal law. For further definition of the term see Kref3, in: Wolfrum, 717 (717 et seq.)

4 Up to the present day, 30 States have ratified the amendments, see UN Treaty
Collection, Chapter XVIII

Penal Matters, 10 .b Amendments on the crime of aggression to the Rome Statute
of the International Criminal Court.

5 As opposed to the act of aggression which is further elaborated on in paragraph 2
of the provision, see below.
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of an act of aggression which, by its character, gravity and scale, constitutes
a manifest violation of the Charter of the United Nations.*

Article 8bis ICC Statute is the central provision governing the crime of ag-
gression under the Rome Statute as it contains the crime’s material elements. ©

In combination with the subjective or mental elements, objective elements
determine what it means to be responsible for violating the norm. The prosecu-
tion must establish each of these elements in order to overcome the presumption
of innocence’ and to meet the onus to prove the guilt of the accused.®

1. The Material Elements

Material or objective elements, in common law referred to as actus reus,
are generally composed of conduct, consequence and circumstance elements.
They represent the ‘external side of criminal conduct’.® While ‘conduct’ con-
sists of an act or of an omission*® contrary to an international rule that imposes
a certain behaviour,™ ‘consequences’ are the results of such an act or omis-
sion.'2 A consequence can consist in harm that has actually occurred or in the
mere endangerment of a protected right.*® ‘Circumstances’ can be defined as
additional conditions which, although not necessarily required explicitly,
must be present for a conduct to be classified as a certain crime.** They form
part of the scene against which the perpetrator engages in a specific conduct.®

6 Material elements are also referred to as ‘objective’ and ‘physical elements’.

7 The validity of the principle within the Rome Statute is expressed in Article 66
ICC Statute.

8 See 2002 Proposal by Samoa, para. 5.

9 Fletcher, 43.

10 By some, the term is understood to include causation and results, but, in order to
avoid ambiguity, it should be defined narrowly, as only referring to ‘pure conduct,
that is, to mean the actual physical movement of the actor’, see Robinson/Grall, 35
Stanford Law Review, 681, 719-720 (1983).

11 Cassese/Gaeta, 153.

12 Clark, 12 Crim. L.R., 291, 306 (2001).

13 Werle/JeRberger, 173, marginal no. 455.

14 1bid., 174, marginal no. 457.

15 Heller, in: Heller/Dubber, 593 (603), describing a ‘circumstance’ element as an
additional - either factual or legal - state of affairs that must exist for the prohibited
conduct and consequence to be criminal.
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Article 8bis ICC Statute contains the following objective elements for per-
petration of the crime:
(1) the conduct verbs, namely the planning, preparation, initiation or
execution of the act of aggression (conduct element),

(2) a person in a position effectively to exercise control over or to
direct the political or military action of a state (circumstance ele-
ment)*6,

(3) an act of aggression by a state (consequence or circumstance ele-
ment)*” which,

(4) by its character, gravity and scale, constitutes a manifest violation
of the Charter of the United Nations (consequence or circum-
stance element).*®

2. The Mental Element

Besides the fulfilment of a crime’s objective elements, the Rome Statute re-
quires the existence of a certain state of guilty mind. This mental element or, in
common law tradition, mens rea®® represents the ‘internal side’?° of the crime.

Avrticle 30 (1) ICC Statute contemplates that ‘unless otherwise provided’,
criminal responsibility requires intent and knowledge in respect of the mate-
rial elements. The terms ‘intent’ and ‘knowledge’ are further elaborated in
Article 30 (2) and (3) ICC Statute:

‘2. For the purposes of this article, a person has intent where:

(a) Inrelation to conduct, that person means to engage in the conduct;

(b) Inrelation to a consequence, that person means to cause that con-
sequence or is aware that it will occur in the ordinary course of
events.

3. For the purposes of this article, ‘knowledge’ means awareness that a
circumstance exists or a consequence will occur in the ordinary course of
events. ‘Know’ and ‘knowingly’ shall be construed accordingly.*

The realisation of the mens rea of the crime of aggression requires that the
perpetrator acts with the mental element as set out in Article 30 ICC Statute.

16 This requirement is known as the ‘leadership clause’.

7 The classification of this element will be dealt with in a subsequent part of this study.
18 This requirement is known as the ‘threshold requirement’.

19 Prosecutor v. Bemba Gombo, Confirmation of Charges, para. 351 (June 15, 2009).
20 Fletcher, 43.
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A special (individual) intent in the sense of an animus aggressionis is not
necessary.

I1. The Act of Aggression as the Reference Point
of the Individual Conduct

The parameters of individual responsibility for the crime of aggression can-
not be determined in complete isolation from the state act of aggression. Ra-
ther, the latter constitutes the reference point of the individual conduct. Strong
arguments support the (controversial) position that individual criminal re-
sponsibility for a crime of aggression requires the completion of an act of
aggression by a state.?! Accordingly, this study adopts the assumption that
the state act of aggression is an indispensable element for any form of crimi-
nally relevant individual participation in the crime.?

In paragraph 2, Article 8bis defines the act of aggression by a state as fol-
lows:

‘2. For the purpose of paragraph 1, ‘act of aggression’ means the use of
armed force by a State against the sovereignty, territorial integrity or political
independence of another State, or in any other manner inconsistent with the
Charter of the United Nations. Any of the following acts, regardless of a dec-
laration of war, shall, in accordance with United Nations General Assembly
resolution 3314 (XXIX) of 14 December 1974, qualify as an act of aggres-
sion:

(@) The invasion or attack by the armed forces of a State of the terri-
tory of another State, or any military occupation, however tempo-
rary, resulting from such invasion or attack, or any annexation by
the use of force of the territory of another State or part thereof;

(b) Bombardment by the armed forces of a State against the territory
of another State or the use of any weapons by a State against the
territory of another State;

(c) The blockade of the ports or coasts of a State by the armed forces
of another State;

(d) An attack by the armed forces of a State on the land, sea or air
forces, or marine and air fleets of another State;

2 This issue will be discussed in greater detail in Part Three of this study.
22 Gooma, in: Politi/Nesi, 55 (65-66).
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(e) The use of armed forces of one State which are within the territory
of another State with the agreement of the receiving State, in con-
travention of the conditions provided for in the agreement or any
extension of their presence in such territory beyond the termina-
tion of the agreement;

(f) The action of a State in allowing its territory, which it has placed
at the disposal of another State, to be used by that other State for
perpetrating an act of aggression against a third State;

(g) The sending by or on behalf of a State of armed bands, groups,
irregulars or mercenaries, which carry out acts of armed force
against another State of such gravity as to amount to the acts listed
above, or its substantial involvement therein.

The wording of Article 8bis (2) essentially reflects the definition of an act
of aggression as contained in Articles 1 and 3 of the annex to Resolution 3314
of the UN General Assembly.? In essence, an act of aggression is defined as
the use of armed force by one state against another state without the justifi-
cation of self-defence or authorisation by the Security Council.?* Article 8bis
(1) combines the reference to the definition of an act of aggression as con-
tained in Resolution 3314 of the UN General Assembly?® with the threshold
requirement ‘by its character, gravity and scale, constitutes a manifest viola-
tion of the Charter of the United Nations’ in Article 8bis (1). These ‘sub-
elements’ read together form the definition of the state conduct element for
the purpose of the ICC Statute as a constituting part of the crime of aggres-
sion. The text does not preclude a state act which does not fall under one of
the listed examples to be classified as an act of aggression by the judges as
long as it meets the threshold requirement. At the same time, cases of inter-
state use of force whose legality is disputed — such as genuine humanitarian

23 KreR/von Holtzendorff, 8 JICJ, 1179, 1190 (2010).

24 See Coalition for the International Criminal Court, The Crime of Aggression, online
available at http://www.iccnow.org/?mod=aggression (last visited August 20, 2015).

% Annex to U.N. Doc. A/RES/3314 (XXIX), Dec. 14, 1974,
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intervention?® — are excluded. The illegality must be reasonably uncontrover-
sial.?” This is made clear by the word ‘character’ as an element of the thresh-
old requirement.?® Cases of insufficient gravity and scale are excluded by the
other two elements. This prevents that minor border incidents will be sub-
jected to the ICC’s jurisdiction.

I11. The Elements of the Crime of Aggression

The Elements of Crimes elaborate on the definitions of the Rome Statute
crimes, thereby assisting the judges in their interpretation and application.
The Elements of the crime of aggression read as follows:

‘Introduction

1. Itis understood that any of the acts referred to in article 8bis, par-
agraph 2, qualify as an act of aggression.

2. There is no requirement to prove that the perpetrator has made a
legal evaluation as to whether the use of armed force was incon-
sistent with the Charter of the United Nations.

3. The term ‘manifest’ is an objective qualification.

4. There is no requirement to prove that the perpetrator has made a
legal evaluation as to the ‘manifest’ nature of the violation of the
Charter of the United Nations.

Elements
1. The perpetrator planned, prepared, initiated or executed an act of
aggression.

2. The perpetrator was a person in a position effectively to exercise
control over or to direct the political or military action of the State
which committed the act of aggression.

3. The act of aggression — the use of armed force by a State against
the sovereignty, territorial integrity or political independence of
another State, or in any other manner inconsistent with the Charter
of the United Nations — was committed.

% The demarcation problem between aggression and humanitarian interventions is
still unresolved, see e.g. Maogoto, 6 SCU Law Review, 278, 315, footnote 119 (2002),
stressing the siginficance of the motive behind the military action making it improba-
ble to ever find an absolute definition of aggression.

27 KrefR/von Holtzendorff, 8 JICJ, 1179, 1193 (2010).

2 |bid.
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4. The perpetrator was aware of the factual circumstances that estab-
lished that such a use of armed force was inconsistent with the
Charter of the United Nations.

5. The act of aggression, by its character, gravity and scale, consti-
tuted a manifest violation of the Charter of the United Nations.

6. The perpetrator was aware of the factual circumstances that estab-
lished such a manifest violation of the Charter of the United Nations.

Element No. 2 is complemented by a footnote clarifying that ‘[ W]ith respect
to an act of aggression, more than one person may be in a position that meets
these criteria’.

IV. The Provisions on Individual Participation of the Rome Statute

Since individual participation in the commission of a crime may differ in
terms of quality and magnitude, modes of participation serve as legal mech-
anisms by which individuals can be held criminally responsible? for a variety
of contributions.

The modes of participation relevant for the purpose of the Rome Statute
are established in Article 25 (3) (a) to (d):

‘3. In accordance with this Statute, a person shall be criminally responsible
and liable for punishment for a crime within the jurisdiction of the Court if
that person:

(a) Commits such a crime, whether as an individual, jointly with an-
other or through another person, regardless of whether that other
person is criminally responsible;

(b) Orders, solicits or induces the commission of such a crime which in
fact occurs or is attempted;

(c) For the purpose of facilitating the commission of such a crime, aids,
abets or otherwise assists in its commission or its attempted com-
mission, including providing the means for its commission;

(d) In any other way contributes to the commission or attempted com-
mission of such a crime by a group of persons acting with acommon
purpose. Such contribution shall be intentional and shall either

(i) Be made with the aim of furthering the criminal activity or
criminal purpose of the group, where such activity or purpose

2 Gillett, 13 Int'l Crim. L. Rev., 829, 861 (2013).
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involves the commission of a crime within the jurisdiction of
the Court; or

(i) Be made in the knowledge of the intention of the group to
commit the crime; [...].¢

Particular importance must be ascribed to the fact that a subparagraph (3)bis
was inserted into Article 25 ICC Statute which reads:

*3bis. In respect of the crime of aggression, the provisions of this article shall
apply only to persons in a position effectively to exercise control over or to
direct the political or military action of a State.*

In addition, Article 28 ICC Statute establishes responsibility of command-
ers and other superiors. This mode of liability entails different forms of com-
mand responsibility for crimes committed by subordinates. Article 28 ICC
Statute attributes the conduct of inferiors to their superiors and is therefore
also a leadership provision.*°

V. The Initial Point of the Upcoming Analysis

From the above it follows that individual criminal responsibility for the
crime of aggression requires the following: First, an evidently unlawful and
grave use of force by a state must have occurred. Secondly, the individual
concerned must have been in a position effectively to exercise control over
or to direct the political or military actions of the state concerned. Thirdly,
this individual’s conduct must amount to the planning, preparation, initiation
or execution of an act of aggression.

The individual conduct requirement in Article 8bis (1) of the ICC Statute
must be read in conjunction with the different forms of participation listed in
25 (3) ICC Statute.®* This solution has been criticised from two angles. The
first questionmark concerns the potential incompatibility of Article 25 (3)(a)
to (d) ICC Statute and the leadership character of the crime. Secondly, it has
been held that a combined reading of some of the modes of liability and the
conduct verbs in Article 8bis leads to overlap and ambiguities. The scepti-
cism thus stems from the crime’s nature as an absolute leadership crime and
to the collective nature of the different forms of conduct referred to in the
crime’s definition.

 Clark, 15 LJIL, 859, 885 (2002).
81 King, in: Brown, 114 (123).
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B. Objective and Methodology

The objective of this study is to provide an answer to the question of
whether Article 8bis ICC Statute can be read meaningfully in conjunction
with the modes of liability as set out by Article 25 (3)(a) to (d) ICC Statute.
This requires an in-depth analysis of whether and how potential frictions be-
tween the provisions can be avoided or resolved when applying the different
modes of liability to the definition of Article 8bis ICC Statute. It is particu-
larly important first to determine the classes of potential perpetrators and par-
ticipants, because it is only within these classes of persons that the question
of individual criminal liability for the crime of aggression arises.

The interplay between Article 28 and Article 8bis ICC Statute will not be
addressed in any detail in this study. Suffice it to day that Article 28 ICC
presupposes the existence of a ‘base crime’ to be committed by a military or
other subordinate who cannot be a perpetrator of or a participant in the crime
of aggression.®? The classes of potential perpetrators of and participants in the
crime of aggression are limited to exactly those persons who usually have
superior responsibility.®® For this reason, it is argued by some that the appli-
cation of this mode of liability is ‘nonsensical’** or even ‘logically impossi-
ble’®. Others are more nuanced in their assessment.®® However, it seems to
be a widely shared assumption that Article 28 ICC Statute will hardly be of
practical relevance®” even though its application is not explicitly excluded.

In order to shed light on the compatibility of Article 25 (3)(a) to (d) ICC
Statute as currently interpreted and applied at the ICC and Atrticle 8bis ICC
Statute, the accepted standards of interpretation will be followed. In accord-
ance with the general rule of interpretation, as laid down in Article 31 of the
Vienna Convention on the Law of Treaties,* this study will take into account
the ordinary meaning of the relevant terms, the historical development of the

32 Ambos, 53 GYIL, 463, 493 (2010).

33 Gillett, 13 Int'l Crim. L. Rev., 829, 863 (2013).

34 Weisbord, 20 Duke J. Comp. & Int’l L., 1, 57 (2009).

3 Ambos, 53 GYIL, 463, 493 (2010).

3 See e.g. McDougall, 183-185.

37 KreR/Holtzendorff, 8 JICJ, 1179, 1189 (2010).

38 Para. 1 of the Article provides: ‘A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.*
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crime including its drafting history, the context in which the crime of aggres-
sion is embedded in the Rome Statute as well as object and purpose of its
criminalisation.

Part One lays out the historical development of the concept of individual
criminal responsibility for the crime of aggression in order to outline the cus-
tomary international law status of the relevant questions.®® This is a signifi-
cant step in assessing how to interpret the liability concept of the crime of
aggression under the Rome Statute. According to Article 21 (2)(b) ICC Stat-
ute, the ICC judges will consider customary international law when interpret-
ing the crime of aggression as laid down in the Rome Statute. This is partic-
ularly relevant because the Court may have to decide cases in which citizens
of non-member states are indicted.*° It is thus important to examine how the
crime of aggression was conceptualised in the past in order to draw conclu-
sions on the crime’s character and legal determinants. Attention is paid to the
concept of ‘crimes against peace’, the legal predecessor of the crime of ag-
gression in the trials following World War 11 before the International Military
Tribunal (IMT), the International Military Tribunal for the Far East (IMTFE),
and the follow-up trials conducted in the occupied German zones not least
because these precedents provided crucial guidance in defining the crime.*

Part Two of the study contains systematic considerations on the establish-
ment of individual criminal responsibility for the crime of aggression as an
international core crime. The characteristics of international core crimes are
analysed in order to reveal the challenges of addressing macro-criminal phe-
nomena by means of international criminal law. An overview is given over
the concepts discussed in facing these challenges. In this context, particular
attention will be paid to Article 25 (3)(a) to (d) ICC Statute and its current
interpretation by the ICC judges. Subsequently, the peculiarities of the crime
of aggression including its conceptual specificity are elaborated on in order
to illustrate the difficulties arising from an application of Article 25 (3)(a) to
(d) ICC Statute to the crime of aggression as opposed to the other core crimes
under the Rome Statute.

39 The position has been prominently taken that the jurisprudence of the Nuremberg
tribunals codified customary international law in respect of the crime of aggression,
see e.g. 2005 Report of the Special Working Group on the Crime of Aggression, ICC-
ASP/4/ISWGCA/1, Annex II.A, para. 26.

40 E.g. in cases where a situation is referred to the Prosecutor by the Security Coun-
cil acting under Chapter V11 of the Charter of the United Nations, see Article 13 (b).

41 KrefR/von Holtzendorff, 8 JICJ, 1179, 1188 (2010).

35



Introduction

Part Three is dedicated to an in-depth analysis of individual criminal re-
sponsibility for the crime of aggression as it has been defined in Kampala. A
special focus will be placed on the travaux préparatoires of the crime of ag-
gression. In a first step, the leadership clause in Article 8bis (1) ICC Statute
is examined. Its relevant terms are defined and its scope is determined. Alt-
hough in international law, the genesis of a legal text is only of secondary
importance for its interpretation, it is still helpful to reveal what the drafters
of Article 8bis ICC Statute had in mind when deciding on the present wording
of the crime. Secondly, an analysis is undertaken to define what it actually
means for an individual to commit the crime of aggression given that the com-
mission of a crime constitutes the starting point for the determination of
meaning and scope of any other form of participation. This will provide a
basis for examining the relationship between Article 8bis ICC Statute and
Article 25 (3)(a) to (d) ICC Statute can be conducted. In a third step, the focus
is finally shifted to a combined reading of Article 8bis and Article 25 (3)(a)
to (d) ICC Statute. The question of what impact the specificity of the crime
of aggression actually has on the application of the Rome Statute’s participa-
tion model is analysed as is whether certain modes must be (re-) interpreted
in order to reasonably apply to Article 8bis ICC Statute or even should be
discarded on the whole for not “fitting” the crime.

In Part Four, the proposed solutions are tested in a fictional case study in
order to illustrate the consequences of a combined reading of Article 8bis and
Article 25 (3)(a) to (d) ICC Statute — as it is suggested in this study — for
individual criminal responsibility of participants in acts of aggression.

In the end, the main findings of the analysis are summarised and an assess-
ment is given of whether Article 25 (3)(a) to (d) and Article 8bis ICC Statute
can form a reasonable regime of individual criminal responsibility for the
crime of aggression under the Rome Statute.
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C. Relevance of Findings

Even though the issue was considered not to be ‘one of substance’#?, an
answer to the question as to whether the modes of participation set out in
Article 25 (3)(a) to (d) ICC Statute are compatible with Article 8bis ICC Stat-
ute needs to be provided. The fact that the debate was considered a foremost
technical matter*® and some delegations in Kampala ‘indicated along the lines
that they were flexible at this issue’** only demonstrates that there were more
controversial subjects under negotiation.*> Compared to questions surround-
ing the definition of the state act of aggression as well as jurisdiction issues,
the individual conduct element and its compatability with the Rome Statute’s
general part was not considered a politically sensitive matter. However, it
does not render moot the necessity to shed light on yet unresolved aspects of
the latter.

Whether the decision to declare Article 25 (3)(a) to (d) ICC applicable to
Article 8bis ICC Statute broadens or narrows the reach of the crime was not
predictable during the negotiations.“® In the scholary debate, it has been ar-
gued that the modes of liability in the Rome Statute considerably extend the
reach of the prohibition against aggression.*” The validity of this estimation
depends on the content and scope of the conduct verbs in Article 8bis (1) ICC
Statute. If any kind of individual contribution to the act of aggression was
encompassed by the definitions of the terms ‘planning’, ‘preparation’, ‘initi-
ation’ or ‘execution’, the application of Article 25 (3)(a) to (d) ICC Statute
would indeed be redundant. The answer to this question depends on whether

42 Informal inter-sessional meeting of the SWGCA, held at Lichtenstein Institute
on Self-Determination, Woodrow Wilson School, at Princeton University, New Jer-
sey, United States, from 12 to 15 June 2005; Report of the CICC Team on the Crime
of Aggression, 4.

43 See Barriga, in: Bellelli, 621 (627).

4 See Assembly of States Parties to the Rome Statute of the International Criminal
Court, Special Working Group on the Crime of Aggression, Resumed fifth session,
New York, Jan. 29-Feb. 1, 2007, Annex II: SWGCA Report, para. 9, ICC-ASP/5/35.

45 See CICC Background Paper in Preparation for the Review Conference, Kam-
pala, 31 May-11 June 2010, 6: “The [...] formulation of this definition [...] is relatively
more settled than other parts of the proposed amendments.’

46 Weisbord, 49 Harv. Int’I L.J., 161, 193 (2008).

47 Gillett, 13 Int'l Crim. L. Rev., 829, 862 (2013).
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such a broad interpretation is desirable and whether it would be consistent
with the principle of legality as laid down in Article 22 to 24 ICC Statute.

In consideration of the present uncertainties, clarification on the crime’s
concept and scope is indispensable for the legitimacy and success of future
aggression cases before the ICC. Legal indeterminacies impede the ICC Pros-
ecutor’s work when bulding an aggression case until the Court rules.* In the
ICC’s future case law, judges will have to evaluate the participation of indi-
vidual leaders in instances of an unlawful inter-state use of force. In order to
be able to do so, requirements which go beyond the pure wording of the Rome
Statute in terms of precision and concreteness must be formulated.

If the applicability of Article 25 (3)(a) to (d) ICC Statute would indeed lead
to a wider range of actions to be embraced by the scope of Article 8bis ICC
Statute,* the judges will be faced with the challenge to draw the lines be-
tween varying degrees of responsibilites and to define the outer limits of lia-
bility. Furthermore, the ICC would be able and obliged to investigate in a
greater number of cases which would increase both the relevance of crimi-
nalisation of aggression and its intricacy. All of this demonstrates that the
relevance of the issue at stake goes beyond mere legal formality.

8 Weisbord, 49 Harv. Int’I L.J., 161, 195 (2008).

49 Weishord even assumes a potential risk of exploitation of the ‘conceptual confu-
sion’ by progressive prosecutors in order ‘to capture a wider range of perpetrators and
participants than the signatories [...] intended’, see Weisbord, 20 Duke J. Comp. &
Int’l L., 1, 62 (2009).
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The Historical Development of the Crime

The notion of individual criminal responsibility for the crime of aggression
can be traced back to the very beginnings of international criminal law which
precede its famous ‘hour of birth” at Nuremberg and Tokyo in the aftermath
of World War Il.

In this section, the historical development of individual criminal responsi-
bility for the crime of aggression will be recaptured in order to analyse the
customary international law status of individual criminal responsibility for
the crime and modes of participation therein. It is relevant for the modern
definition of the crime because the drafters of the Rome Statute agreed to take
into consideration customary law when defining the Statute’s ratione mate-
riae.! So, in order to achieve an understanding of its underlying concept and
characteristics, attention must be paid to the historical development of the
crime that has been referred to as the ‘supreme international crime’? and the
‘mother of international crimes’3.

A. First Appearances of the Crime of Aggression prior to the
Second World War

The trials of the Military Tribunals for Nuremberg (IMT) and Tokyo
(IMTFE) are known as the first criminal proceedings in which individuals
were convicted of ‘crimes against peace’, the historical predecessor of the
crime of aggression. Less famous is the fact that the notion of criminal re-
sponsibility for waging war leads back to Ancient Greece where war was

L KreR/von Holtzendorff, 8 JICJ, 1179, 1188 (2010).

2 This expression was used by the judges of the International Military Tribunal at
Nuremberg.

3 Shukri, in: Bellelli, 519 (519).
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considered illegal and even punishable unless the gods authorised the armed
contest.*

In the middle ages, the victors of a ‘just” war were allowed to punish their
opponent blamed for initiating the war even if this opponent was a monarch.®
This way of thinking was discarded when the concept of state sovereignty
developed which included the jus ad bellum of every sovereign. This was
supplemented by sovereign immunity of statesmen as is reflected in an an-
cient English principle which says: ‘“The King can do no wrong’. Since the
emergence of the Westphalian system®, which refers to the Peace of West-
phalia of 1648, it was generally accepted that states had an unrestricted right
to go to war and to acquire territory by right of conquest” All the more, indi-
vidual criminal responsibilty for ‘acts of states’ was disregarded by tradi-
tional international law.® The idea of individual criminal responsibility for
war in its very first form experienced a regression which would last for a long
time though the issue remaind a subject of interest in philosophical debate
and the accusation of aggression remained a concomitant of armed conflict
for centuries.®

In the 18th century, the German philosopher Immanuel Kant devoted in-
depth attention to the question of the state’s right to go to war. In his work
‘Zum ewigen Frieden’, he wrote that the way in which states pursue their
right could only be by war, but at the same time clarified that justice could
not be determined by victory.°

It was not until the 19th century that the idea of individual responsibility
for war of aggression reemerged when Allied European countries stated in
the 13 March 1815 Declaration at the Vienna Conference that they would
prosecute Napoleon for waging war against other European countries.'? In
the absence of a legal text which could serve as a basis for such a prosecution,
the Allies composed a protocol during a congress in Aachen on 21 November
1818 depriving Napoleon of the right to enjoy certain amenities which were

4 Phillipson, 167.

5 Bauer, 21.

6 Schuster, 14 Crim. L. Forum, 1, 3 (2003).
7 See Rifaat, 27 et seq.

8 See Shukri, in: Bellelli, 519 (522).

9 See Glennon, 35 YJIL, 71, 73 (2010).

10 Kant, passim.

11 Shukri, in: Bellelli, 519 (522).
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