Table of Contents

Preface . ... ... . . e XIIT
Abbreviations . ....... ... XV
Part One
Foundations
1 Introduction .......... ... uuiiiiiiiiniennennn. 3
2 Maritime Transport Services in the Law of the Sea . . ... 11

2.1 General Background ......................... 11
2.1.1 Industry Structures and Regulatory Regimes ... 11
2.1.2 Further Liberalization Initiatives ........... 15
2.1.3 Evolution of Maritime Jurisprudence ....... 18
2.1.4 Evolution of Maritime Treaties

and Conventions .............ccoueenn... 23

2.2 Maritime Transport in the 1982 LOS Convention ... 27
2.2.1 Codification of the Law of the Sea
before the 1982 LOS Convention .......... 27
2.2.2 UNCLOS IIT and the 1982 LOS Convention .. 28
2.2.2.1 Territorial Sea, Contiguous Zone and
Straits for International Navigation .. 32
2.2.2.2 The Archipelagic Waters,
the Exclusive Economic Zone

and the High Seas ................ 35
3 Maritime Transport Services in the WTO ............. 39
3.1 General Background ......................... 39

3.1.1 The WTO/GATS and Process
of Negotiation ............coviuieunenn.. 39



VIII Table of Contents

3.1.2 Some Important Issues in the Negotiations . .
3.1.2.1 Negotiating Modality ............
3.1.2.2 Schedule of Commitments ........
3.1.2.3 Three-pillar Schedule ............
3.1.2.4 The United Nations Central

Product Classification ............

3.1.3 Impediments on Maritime Transport

Services ... ...
3.2 Key Principles and Issues .....................

3.2.1 The Principle of Most-Favoured-

Nation Treatment .....................

3.2.2 The Principle of National Treatment .......

3.2.3 The Principle of Transparency ............

3.2.4 Multi-modal Transport and
the GATS Negotiations .................

3.2.5 An Integrated Model Schedule ...........

Part Two
Analysis of Selected Issues

4 Access to POrt ...

4.1 Access to Port in the Law of the Sea ............
4.1.1 Customary International Law ............
4.1.1.1 General Principles on Port Entry .. ..
4.1.1.2 Port Closure and Deny of Access
4.1.1.3 Port Exit and Arrest of Ships
mPort ..... ... ... i
4.1.1.4 Port Entry under Force Majeure .. ..
4.1.1.5 Controversial Interpretations
over Port Entry Rights ...........
4.1.2 International Conventions and Treaties . . ...
4.1.2.1 Port Access Regulations
in Ancient Treaties ..............
4.1.2.2 1923 Convention on the
International Regime
of Maritime Ports ...............

46
46
49
54

56

59
63

65
70
74

82
84

91

91
91
93
95



Table of Contents IX

4.1.2.3 1982 LOS Convention ........... 112
4.1.2.3.1 Port State Jurisdiction .... 112
4.1.2.3.2 Access Right of Landlocked

State to Ports ........... 119
4.1.3 International Organizations ............. 124
4.1.3.1 IMO Regulations on Access
toPort ....... . i 124
4.1.3.1.1 SOLAS 1974 and
MARPOL 73/78 ........ 125

4.1.3.1.2 1965 Convention on
Facilitation of International
Maritime Traffic ........ 127
4.1.3.1.3 Regional Co-operation
under the Guidance

of IMO ............... 130
4.1.3.1.4 1976 Legal Committee
Report on
Port Entry Right ......... 135
4.1.3.2 UNCTAD Works on Port Access
Issues . ... 137
4.1.4 Regional Arrangements under the
European Union ...................... 140
4.1.5 Summary ..... .. 143
4.2 Access to Portin the WTO ................... 144
4.2.1 The WTO Regulations Relevant to Access
to Port and Port Services ................ 147
4.2.1.1 GATT Article V. ... .. ... ... 148
4.2.1.1.1 Freedom of Transit ...... 148
4.2.1.1.2 Right of Access to Port ... 153
4.2.1.2 GATT Article VIIT . .............. 156
4.2.1.3 Exceptions Clauses .............. 159
5 Access to Cargo in Coastal Shipping — Cabotage . . .. .. 163
5.1 General Background ........................ 163

5.2 Cabotage under Multilateral and
Domestic Regulatory Frameworks . ............. 166



Table of Contents

5.2.1 Cabotage under Multilateral Institutions

5.2.2 Cabotage under Select Domestic Legislations

and Policies . ....... ...
5221 New Zealand ..................
5.2.2.2 The European Union .............
5.2.2.3 The United States ...............

6 Access to Cargo in International Shipping —

Liner Shipping

6.1

6.2

6.3

General Background ............. ... ... .. ...
6.1.1 Liner Conference and Its Evolution ........
6.1.2 Consortia and Alliances .................
6.1.3 New Developments ....................
Selected Multilateral Regulatory Regimes ........
6.2.1 The United Nations ....................
622 The OECD ...

Selected Regional and Domestic

Regulatory Systems .............ccoiiuen...
6.3.1 EU Block Exemption System .............

6.3.1.1 Block Exemption for Liner

Conferences: Regulation 4056/86 . ..

6.3.1.2 Block Exemption for Liner

Consortia and Mergers ...........

6.3.1.3 Purported Merits of the

Block Exemption System ..........

6.3.2 US Antitrust Immunity System for

Liner Shipping .......... ...,
6.3.2.1 Pre-1984 Regime ................

6.3.2.2 Ocean Shipping Reform Act 1998

. 166
5211 The OECD ......... ...,
5212 The WTO ...,



Table of Contents XI

Part Three
Jurisdiction and Dispute Settlement

7 Dispute Settlement Mechanisms under the WTO

and the LOS Convention ...............c.coouu... 231
7.1 The Dispute Settlement Mechanism
under the WTO ....... ... ... . i, 231
7.1.1 Dispute Settlement Provisions
under the GATS . ...................... 231

7.1.2 The Dispute Settlement Understanding
and the Merit of the WTO?’s Jurisprudence .. 234
7.1.3 The Relationship between the WTO Law

and Other Fields of International Law .. ... 236
7.1.4 Withdrawal of Concessions —
the WTO Term of Sanction .............. 242
7.2 The Dispute Settlement Mechanism
under the LOS Convention ................... 247
7.2.1 Part XV of the LOS Convention .......... 247
7.2.2 International Tribunal for the Law
oftheSea ........... .. ... ... ... 250
7.3 Jurisprudence Assessment of the DSU, the ITLOS
andthe IC] ... .. ... . i, 253
7.3.1 A Comparison of the DSU and the IC] ..... 253
7.3.2 The ITLOSand the IC] ................. 255
7.4 The Analogy between Private International Law
in Assessing Jurisdiction and Choice of Forum .... 259
7.4.1 Forum Shopping among International
Institutions . .......... 0., 259
7.4.2 The Theory of “Most Substantive Link”
in Private International Law ............. 260
7.4.3 The EU - Chilean Swordfish Case ......... 261
7431 TheCase .......covviviennn... 261
7.4.3.2 The Potential Problem of
Forum Shopping ................ 265

7.4.3.3 The Most Substantive Link:
Environmental, Jurisdictional
or Trade Related? ............... 267



XII Table of Contents

Part Four
Conclusions

8 Summary . ... 273

9 Main Recommendations ............ccuuuuuuunn.. 275

9.1 Port Access — Strengthening the WTO Principles

to Facilitate Access to Ports . .................. 275
9.2 Access to Cargo in Coastal Shipping —

Enhancing Domestic and International Consultation

and Cooperation . ..........oveeinrennnennn. 277
9.3 Access to Cargo in Coastal Shipping — Clarification
of WTO Principles on Security Exceptions ....... 279

9.4 Access to Cargo in International Shipping —

whether the Exemption System Should be Repealed

0 1 ) PP 282
9.5 Access to Cargo in International Shipping —

Possibility of Addressing Liner Shipping Issues

inthe WTO ... .. ... 286

Bibliography . ... ... . . 291



